State of Vernont

Wt er Resources Board

Appeal of Barbara Carlo 29 V.S. A § 406

In re: Proposed Retaining Wll Fi ndi ngs of Fact,

Lake Bonbseen, Castleton, Vernont Concl usi ons of Law
and Order

| nt roducti on

On Novenber 30, 1988, Barbara Carlo filed an appeal with
the Water Resources Board under 29 V.S. A § 406 from a deci sion
of the Departnment of Environnental Conservation dated Novenber
23, 1988 to deny her application (#88-103) for a permt to
construct encroachnents in Lake Bonmobseen. The Water Resources
Board conducted a public hearing on this appeal on January 4,
1989 at Waterbury, Vernont. In the course of the hearing, the
followi ng parties were admtted:

1. Barbara Carlo, represented by Christopher Corsones,
Esquire.

2.  Departnent of Environnmental Conservation, represented by
Anne Wi teley.

During the course of the hearing the follow ng documents
rere entered into the record by agreement of both parties:

1. Exhibit 1: A copy of the Departnment of Environmental
Conservation's file regarding Barbara
Carl o's application (#88-103) for a permt
under 29 V.S. A Chapter 11.

2. Exhibit 2: A series of seven col or photographs show ng
the shoreline of Barbara Carlo's property
adj acent to Lake Bonobseen in the Town of
Cast | et on.

Fi ndi ngs of Fact

On the basis of its record in this matter the Water
esources Board nmakes the follow ng findings of fact.

1. Barbara Carlo owns property adjacent to Lake Bonbseen
(Lake) in the Town of Castleton (Carlo property).

2. The nean water |evel of the Lake is plus or mnus three (3)
i nches on the gage on the dam

3. There is an existing retaining wall constructed of
cobbl estones al ong the shoreline of a portion of the Carlo
property. This retaining wall was constructed _
approxi mately four (4) years ago. At the south end of this
copbl estone wall is a small sem-circular "cove" in the
Lake which at its greatest dinmensions is approximtely 20
feet in length and seven (7) feet in depth.
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The “cove” has a surface area of approxinmately 124 square
feet. There was conflicting testinony regarding the depth
of the water in the "cove" at mean water level. Ms. Carlo
testified that the water was one (1) to two (2) inches
deep. M. Andre Roul eau, anengineer enployed by the
Department of Environmental Conservation, testified that
the water was at |east six (6) inches deep and possibly
deeper.

The Carlo property behind the cobbl estone retaining wall

sl opes steeply to the shoreline. Surface water run-off
fromthat portion of the Carlo property has caused erosion
whi ch has underm ned the cobbl estone wall as evi denced the
partial collapse of the wall into the "cove" and the
eqﬁrgence of holes and the settling of the soils behind the
wal | .

Barbara Carl o proposes to replace the cobbl estone wall by
constructing a concrete retaining wall extending froma
second existing retaining wall at the southerly end of the
shoreline of her property, northward for a distance of 64
feet. As proposed, the configuration of the new retaining

wall would permanently fill in the "cove" creating

approximately 124 square feet of so-called "fastland."

The proposed retaining wall and fastland, are encroachments
subject to the jurisdiction of 29 V.S. A Chapter 11.

The proposed encroachments woul d be constructed during a
peri od when the water |evel of Lake Bonbseen is drawn down
sufficiently so that the construction will occur above the
actual water level at the tine of construction.

The Department in its evaluation of the encroachnents
proposed by Barbara Carlo concluded that, provided that
appropriate construction practices were followed, water
quality would not be adversely inpacted. The Departnent
al so concluded that it was consistent w th nunici pal
shorel and zoni ng ordi nances and applicable state plans
(Exhibit 1).

The stated purpose of the proposed encroachnents is to
prevent erosion and to prevent the accunul ation of dead
fish and weeds which get trapped in the "cove."

Eurasian mlfoil gets trapped in the "cove" causing nore
mlfoil to accunulate unti|l a large area of the waters near
the cove is full of mlfoil and other debris including dead
fish. This situation is aggravated by the weed harvesting
programcurrently in effect on Lake Bonoseen.

The snel|l of the decaying fish and mlfoil creates a
nui sance to Ms. Carlo and to the | andowner to the south.
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The snell is very strong at tinmes and significantly reduces
the enjoyment of the |ake to those affected.

The application of Ms. Carlo to build a concrete retainina
wal I, including a straightening of the shoreline and
elimnated the "cove," was denied by the Departnent of
Environmental Conservation for the follow ng reasons:

a. Adverse effect on aquatic and shoreline vegetation;

b. Adver se effect on_navigation_and other recreational
and public uses, including fishing and sw mm ng

c. Lack of consistency with natural surroundings; and

d. The Departnent of Environnental Conservation's stated

policy prohibiting the creation of fastlands in the
absence of a substantial erosion problem

The first three reasons are stated as criteria in 29 V.S A
§ 405(b). The last reason is a policy of the Departnent of
Envi ronnental Conservation and is not a criterion contained
in 29 V.S A

§ 405(b).

Ms. Carlo testified that there is no aquatic vegetation in
the "cove " that there is only ordinary grass on shore,

that within the "cove" there is no navigation and no
recreational or public use of any kind, and that the
proposed straightening of the shoreline would not be

I nconsi stent wth the natural surroundings. The Depart nent
of Environnmental Conservation offered no testinony or

evi dence on these matters.

Concl usi ons of Law

On the basis of the limted scope of the proposed
encroachnent and the character of the area bel ow the nean
wat er | evel which would be affected, the Board concl udes
that there would not be an adverse effect on: aquatic or
shoreline vegetation; or navigation and other recreationa
and. public uses, including fishing and sw nmm ng.

The Board concludes that the proposed encroachnments woul d
essentially replace one retaining wall wth another and
therefore will not appreciably change the natural

sur roundi ngs.

The Board concludes that the "policy" of the Departnent of
Environmental Conservation limting the creation of
"fastland" to those cases of serious erosion problens, is
not adopted as part of an applicable state plan and is not
ot herwi se enunerated as a criterion in 29 V.S A Chapter

11.
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4, The Board concludes that the proposed encroachnents will be
configured to approximate the existing shoreline in such a
manner that there is no appreciable net loss of the [ands
lying under the public waters of Lake Bonpseen.

5. The Board concludes that the encroachments proposed p
Barbara Carlo in application #88-103 w || not adverselyy
effect the public good for any of the criteria of 29 V.S A

s 405(h).
ORDER

The Board orders that the decision of the Departnent of
Environmental Conservation be reversed and Ms. Carlo's permt
be granted. The Water Quality Division has failed to show any
«denonstrable harmto the public good and, therefore, as provided
in 29 V.S.A s 405(b), the pernit shall be granted subject to
the follow ng conditions:

1. The project shall be conmpleted in accordance with the plans
and specifications set forth in Exhibit 1.

2. Al construction shall be conpleted by |va¥] 15, 1989 and
during a period when the water |evel of the Lake is bel ow
the project site at the tine of construction.

Done this ’))/ day of January, 1989 at Montpelier,
Vermont.

For the er Resources Board
DAvid "M, Wilson
Chatiknmia
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Board Menbers Participating
in this decision:

David M W/ son
W lliam D. Countryman
Thonas J. Adler
Elaine B. Little

Board Menmber Not Participating
in this decision:

Sheldon Nowvick




